3.  Prior to the development of the Linden Portal, the approved escape-
way plan for the working sections 21 Face, 25 Face, West Mains and 1 South
off West Mains, provided that the intake escapeway go to Thomas Portal while
the return escapeway be routed to Kerr Fan.

4.  After Linden Portal went into operation, the approved escapeway
plan provided that the intake escapeway go to Linden Portal and the return
escapeway go to Kerr Fan.

5.  The safest direct practical route from the above working sections
is to Linden Portal which is the nearest mine opening suitable for the safe
evacuation of miners.

6.  On July 9, 1981, the Linden Portal was shut down due to electrical
problems with its elevator.

7.  On July 9, 1981, while the Linden Portal was closed, the miners
were not withdrawn from the affected area.  The workers were directed to
alternative escapeways which were not approved as being the nearest mine
opening suitable for the safe evacuation of miners.

8.  Mathies did not receive permission from the MSHA District Manager
to bypass the Linden Portal when it became inoperable.

DISCUSSION

Mathies' primary contention in challenging the validity of this citation
centers upon its assertion that section 75,l704-2(a) does not apply to Linden
Portal.  Linden Portal, one of seven escapeways at Mathies Mine, was opened
in September, 1980.  The safety and health standard at issue was promulgated
October 31, 1973.  See 38 Fed. Reg. 30000. Mathies determined that the safety
standard does not apply to Linden Portal because of the policy statements
contained in the MSHA underground manual.  The manual states in pertinent
part:

The term "mine opening suitable for the safe evacuation
of miners" as used here Indicated that some mine openings
developed prior to the effective date of this regulation may
or may not be suitable for safe evacuation of miners.  For
example, an old mine shaft may not be safe for travel because
of badly deteriorated shaft lining, timbers, etc., even
though it is still suitable for mine ventilation purposes, or
a mine shaft developed and equipped with a ventilating fan
prior to the effective date of this regulation may or may not
be suitable for the safe evacuation of miners, if necessary
alterations would adversely affect the mine ventilation in
the event of an emergency. Ex. G-2.
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